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DEPARTMENT OF TRANSPORTATION
Federal Railroad Administration

49 CFR Parts 229, 231, and 232
[FRA Docket No. PB-9; Notice No. 13]
RIN 2130—AB16

Brake System Safety Standards for

Freight and Other Non-Passenger
Trains and Equipment

AGENCY: Federal Railroad
Administration (FRA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: FRA proposes revisions to the
regulations governing the power braking
systems and equipment used in freight
and other non-passenger railroad train
operations. The proposed revisions are
designed to achieve safety by better
adapting the regulations to the needs of
contemporary railroad operations and
facilitating the use of advanced
technologies. These proposed revisions
are being issued in order to comply with
Federal legislation, to respond to
petitions for rulemaking, and to address
areas of concern derived from
experience in the application of existing
standards governing these operations.
DATES: (1) Written Comments: Written
comments must be received by January
15, 1999. Comments received after that
date will be considered to the extent
possible without incurring additional
expenses or delay.

(2) Public Hearings: FRA is planning
to conduct at least two public hearings
with the first public hearing being held
in Washington D.C. and one technical
conference with interested parties in
order to provide all interested parties
the opportunity to comment on the
proposed revisions contained in the
NPRM. FRA will issue a separate
document in the Federal Register in the
very near future to inform all interested
parties as to the exact dates and
locations where the public hearings and
technical conference will be held.

ADDRESSES: (1) Written Comments:
Address comments to the Docket Clerk,
Office of Chief Counsel, RCC-10,
Federal Railroad Administration, 400
Seventh Street, S.W., Stop 10,
Washington, D.C. 20590. Comments
should identify the docket and notice
number, and five copies should be
submitted. Persons wishing to receive
confirmation of receipt of their
comments should include a self-
addressed, stamped postcard. The
Docket Clerk will indicate on the
postcard the date on which the
comments were received and will return

the card to the addressee. The dockets
are housed in the Seventh Floor of 1120
Vermont Avenue, N.W., Washington
D.C. Public dockets may be reviewed
between the hours of 8:30 a.m. and 5:00
p.m., Monday through Friday, except
holidays.

(2) Public Hearings: FRA is planning
to conduct at least two public hearings
with the first public hearing being held
in Washington D.C. and one technical
conference with interested parties in
order to provide all interested parties
the opportunity to comment on the
proposed revisions contained in the
NPRM. FRA will issue a separate
document in the Federal Register in the
very near future to inform all interested
parties as to the exact dates and
locations where the public hearings and
technical conference will be held.

FOR FURTHER INFORMATION CONTACT:
Leon Smith, Deputy Regional
Administrator—Region 3, FRA Office of
Safety, RRS—-14, 400 Seventh Street,
S.W., Stop 25, Washington, D.C. 20950
(telephone 404-562-3800), or Thomas
Herrmann, Trial Attorney, Office of the
Chief Counsel, RCC-10, 400 Seventh
Street, S.W., Stop 10, Washington, D.C.
20950 (telephone 202-493-6053).
SUPPLEMENTARY INFORMATION:

Background

In 1992, Congress amended the
Federal rail safety laws by adding
certain statutory mandates related to

power brake safety. See 49 U.S.C. 20141.

These amendments specifically address
the revision of the power brake
regulations by adding a new subsection
which states:

(r) POWER BRAKE SAFETY.—(1) The
Secretary shall conduct a review of the
Department of Transportation’s rules with
respect to railroad power brakes, and not
later than December 31, 1993, shall revise
such rules based on such safety data as may
be presented during that review.

(2) In carrying out paragraph (1), the
Secretary shall, where applicable, prescribe
standards regarding dynamic brake
equipment. * * *

Pub. L. No. 102-365, § 7; codified at 49
U.S.C. 20141, superseding 45 U.S.C.
431(r).

In response to the statutory mandate,
the various recommendations and
petitions for rulemaking, and due to its
own determination that the power brake
regulations were in need of revision,
FRA published an Advance Notice of
Proposed Rulemaking (ANPRM) on
December 31, 1992 (57 FR 62546), and
conducted a series of public workshops
in early 1993. The ANPRM provided
background information and presented
guestions on various subjects including:
the use and design of end-of-train (EOT)

telemetry devices; the air flow method
of train brake testing; the additional
testing of train air brakes during
extremely cold weather; the training of
employees to perform train brake tests
and inspections; computer-assisted
braking systems; the operation of
dynamic brakes on locomotives; and
other miscellaneous subjects relating to
conventional brake systems as well as
information regarding high speed
passenger train brakes. The questions
presented in the ANPRM on the various
topics were intended as fact-finding
tools and were intended to elicit the
views of those persons outside FRA
charged with ensuring compliance with
the power brake regulations on a day-to-
day basis.

Based on the comments and
information received, FRA published a
Notice of Proposed Rulemaking (1994
NPRM) regarding revisions to the power
brake regulation. See 59 FR 47676
(September 16, 1994). In the 1994
NPRM, FRA proposed a comprehensive
revision of the power brake regulations
which attempted to preserve the useful
elements of the current regulatory
system in the framework of an entirely
new document. FRA attempted to
delineate the requirements for
conventional freight braking systems
from the more diverse systems for
various categories of passenger service.
In developing the NPRM, FRA engaged
in a systems approach to the power
brake regulations. FRA considered all
aspects of a railroad operation and the
effects that the entire operation had on
the train and locomotive power braking
systems. Therefore, the proposed
requirements not only addressed
specific brake equipment and inspection
requirements, but also attempted to
encompass other aspects of a railroad’s
operation which directly affect the
quality and performance of the braking
system, such as: personnel
qualifications; maintenance
requirements; written procedures
governing operation, maintenance, and
inspection; record keeping
requirements; and the development and
integration of new technologies.

Following publication of the 1994
NPRM in the Federal Register, FRA
held a series of public hearings in 1994
to allow interested parties the
opportunity to comment on specific
issues addressed in the NPRM. Public
hearings were held in Chicago, Illinois
on November 1-2; in Newark, New
Jersey on November 4; in Sacramento,
California on November 9; and in
Washington, D.C. on December 13-14,
1994. These hearings were attended by
numerous railroads, organizations
representing railroads, labor
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organizations, rail shippers, and State
governmental agencies. Due to the
strong objections raised by a large
number of commenters at these public
hearings, FRA announced by notice
published on January 17, 1995 that it
would defer action on the NPRM and
permit the submission of additional
comments prior to making a
determination as to how it would
proceed in this matter. See 60 FR 3375.
Although the comment period officially
closed April 1, 1995, FRA continued to
receive comments on the NPRM as well
as other suggested alternatives well into
October 1995.

Furthermore, beginning in mid-1995,
FRA internally committed to the process
of establishing the Rail Safety Advisory
Committee (RSAC). The determination
to develop the RSAC was based on
FRA'’s belief that the continued use of
ad hoc collaborative procedures for
appropriate rulemakings was not the
most effective means of accomplishing
its goal of a more consensual regulatory
program. FRA believed that the
establishment of an advisory committee
to address railroad safety issues would
provide the best opportunity for creating
a consensual regulatory program to
benefit the Administrator in the conduct
of her statutory responsibilities. FRA
envisioned that the RSAC would allow
representatives from management, labor,
FRA and other interested parties to
cooperatively address safety problems
by identifying the best solutions based
on agreed-upon facts, and, where
regulation appears necessary, identify
regulatory options to implement these
solutions. The process of establishing
the RSAC was not complete until March
1, 1996, and on March 11, 1996, FRA
published a notice in the Federal
Register that the Committee had been
established. See 61 FR 9740.

In the interim, based on these
considerations and after review of all
the comments submitted, FRA
published a notice in the Federal
Register on February 21, 1996, stating
that in order to limit the number of
issues to be examined and developed in
any one proceeding FRA would proceed
with the revision of the power brake
regulations via three separate processes.
See 61 FR 6611. In light of the testimony
and comments received on the 1994
NPRM, emphasizing the differences
between passenger and freight
operations and the brake equipment
utilized by the two, FRA decided to
separate passenger equipment power
brake standards from freight equipment
power brake standards. As passenger
equipment power brake standards are a
logical subset of passenger equipment
safety standards, it was determined that

the passenger equipment safety

standards working group would assist

FRA in developing a second NPRM

covering passenger equipment power

brake standards. See 49 U.S.C. 20133(c).

In addition, in the interest of public

safety and due to statutory as well as

internal commitments, FRA determined
that it would separate the issues related
to two-way EOTs from both the
passenger and freight issues, address
them in a public regulatory conference,
and issue a final rule on the subject as
soon as practicable. A final rule on two-

way EOTs was issued on December 27,

1996. See 62 FR 278 (January 2, 1997).

Furthermore, it was announced that a

second NPRM covering freight

equipment power brake standards
would be developed with the assistance
of RSAC. At the Committee’s inaugural
meeting on April 1-2, 1996, the RSAC
officially accepted the task of assisting

FRA in development of revisions to the

regulations governing power brake

systems for freight equipment. See 61

FR 29164.

Members of RSAC nominated
individuals to be members of the Freight
Power Brake Working Group (Working
Group) tasked with making
recommendations regarding revision of
the power regulations applicable to
freight operations. The Working Group
was comprised of thirty-one voting
members as well as a number of
alternates and technical support
personnel. The following organizations
were represented by a voting member
and/or an alternate on the Working
Group:

Association of American Railroads
(AAR)

American Short Line Railroad
Association (ASLRA)

Brotherhood of Locomotive Engineers
(BLE)

Burlington Northern Santa Fe Railroad
(BNSF)

Canadian National Railroads (CN)

Canadian Pacific Rail Systems (CP)

Consolidated Rail Corporation (CR)

CSX Transportation (CSX)

Illinois Central Railroad (IC)

International Association of Machinists
& Aerospace Workers (IAMAW)

National Transportation Safety Board
(NTSB)(Advisor)

National Association of Regulatory
Commissioners (NARUC)/California
Public Utilities Commission (CAPUC)

Norfolk Southern Corporation (NS)

Railway Progress Institute (RPI)

Sheet Metal Workers International
Association (SMWIA)

Southern Pacific Lines (SP)

Transportation Communications
International Union/Brotherhood of
Railway Carmen (TCU/BRC)

Transport Workers Union of America

(TwWu)

Union Pacific Railroad (UP)
United Transportation Union (UTU)

The Working Group held seven multi-
day sessions in which all members of
the working group were invited. These
sessions were held on the following
dates:

May 15-17, 1996 in Washington D.C.;
June 11-13, 1996 in Chicago, lllinois;
July 31, 1996 in Chicago, Illinois;
August 21-23, 1996 in Annapolis,

Maryland;

September 26-27, 1996 in Washington

D.C,;

October 29-30, 1996 in Washington

D.C.; and
December 4, 1996 in St. Louis, Missouri.

General minutes of each of these
meetings are contained in FRA Docket
PB-9 and are available for public
inspection during the times and at the
location noted previously. In addition to
these meetings, there were numerous
meetings conducted by smaller task
force groups designated by the Working
Group to further develop various issues.
All of these smaller task forces were
made up of various members of the
Working Group or their representatives,
with each task force being represented
by management, labor, FRA and other
interested parties. The Working Group
designated smaller task forces to address
the following issues: dry air; dynamic
brakes; periodic maintenance and
testing; electronically controlled
locomotive brakes; and inspection and
testing requirements. These task forces
were assigned the job of developing the
issues related to the broad topics,
presenting reports to the larger Working
Group, and if possible making
recommendations to the Working Group
for addressing the issues
(recommendations and reports of these
task groups will be addressed in detail
in the Discussion of Issues portion of
the preamble to follow).

Although the Working Group
discussed, debated, and attempted to
reach consensus on various issues
related to freight power brakes,
consensus could not be reached.
However, the working group in
conjunction with the various task forces
developed a wealth of information on
various issues and further clarified the
parties’ positions regarding how the
issues could or should be addressed in
any regulation. The major cluster of
issues, upon which resolution of many
of the other issues rested, were the
requirements related to the inspection
and testing of brake equipment. The
inspection and testing task force met on
numerous occasions, gathered and
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reviewed data, and the labor and rail
management representatives to the task
force drafted various proposals and
options related to the inspection and
testing of freight brake equipment (these
proposals are addressed in detail in the
Discussion of Issues portion of the
preamble to follow). Members of the
inspection and testing task force
presented their proposals to the larger
Working Group as well as the
underlying bases for the proposals. The
Working Group discussed the proposals
and investigated many of the costs and
benefits related to the various proposals
as well as the safety implications;
however, the Working Group could not
reach any type of consensus position.
Consequently, FRA declared that an
impasse had been reached and
announced, at the December 4, 1996
meeting of the Working Group, that FRA
would proceed unilaterally with the
drafting of the NPRM.

Subsequent to December 4, 1996,
several members of the Working Group,
including representatives from both rail
management and labor, continued
informal discussions of some of the
issues related to the inspection and
testing of freight equipment. These
representatives informed FRA that a
consensus proposal might be possible
provided that the Working Group were
permitted to continue deliberations.
Consequently, FRA agreed to reconvene
the Working Group and in April 1997
three additional meetings were
conducted on the following dates:

April 2-3, 1997 in Kansas City,
Missouri;
April 10-11, 1997 in Phoenix, Arizona;
and
April 23 in Jacksonville, Florida.
Representatives of both rail
management and rail labor presented
the Working Group with inspection and
testing proposals for consideration and
review both before and during this
period. Although the proposals were
discussed and deliberated, the Working
Group was once again unsuccessful in
reaching consensus on any of the freight
power brake inspection and testing
issues. Consequently, by letter dated
May 29, 1997, FRA informed the
members of the Working Group that
FRA would be withdrawing the freight
power brake task from the Working
Group at the next full RSAC meeting on
June 24, 1997. FRA provided this notice
to avoid any misunderstanding
regarding the process by which the
proposed rule would be drafted. FRA
also informed the members of the
Working Group that it would not invest
further time in attempting to reach
consensus unless all other members of

the Working Group jointly indicated
that they have reached consensus on a
proposal and wanted to discuss it with
FRA. FRA noted that if that were to
occur prior to June 24, 1997, it would
reconsider withdrawing the task from
RSAC. As no consensus proposal was
presented to FRA prior to June 24, 1997,
FRA withdrew the task from the
Working Group and informed the
members of RSAC that FRA would
proceed unilaterally in the drafting of a
freight power brake NPRM.

Although FRA proceeded on its own
in drafting this document, FRA believes
that all members of the Freight Power
Brake Working Group should be
commended for their hard work and
dedication in attempting to resolve and
address some of the most difficult and
complex issues with which FRA deals.
FRA believes that the information and
knowledge provided by these
individuals has helped FRA draft a
proposal that not only ensures the
continued safety of railroad employees
and the public, but also recognizes the
needs of contemporary railroad
operations.

FRA has carefully considered the
information, data, and proposals
developed by the Freight Power Brake
Working Group as well as all the oral
and written comments offered by
various parties regarding the 1994
NPRM on power brakes. The resulting
NPRM is based on this information as
well as FRA’s experience with enforcing
the current power brake regulations.

Prologue

FRA's institutional experience in
locomotive and train braking safety
extends backwards in time to the
creation of the Department of
Transportation in 1967 (at which time
the Bureau of Railroad Safety and its
functions were transferred from the
Interstate Commerce Commission), to
the passage of the Power or Train Brakes
Safety Appliance Act of 1958, and
ultimately to the passage of the original
Safety Appliance Act over 100 years
ago. Current FRA personnel have,
during prior years, served in a variety of
capacities on every major railroad.
These railroad safety inspectors,
supervisors, and managers contribute
daily to the rulemaking judgments
ultimately expressed by the Federal
Railroad Administrator, and the agency
has made a special effort in this
proceeding to tap the knowledge that
these individuals possess to ascertain
the means by which public and
employee safety may be secured.

As evidenced by the preceding
discussion, FRA has spent years
attempting to develop new power brake

regulations to ensure the safety of our
nation’s railroads while recognizing the
wide variety of railroad operations and
technologies that currently exist in the
industry. In the 1994 NPRM, FRA
proposed a comprehensive and
innovative revision to the power brake
regulations. At that time, FRA was
attempting to develop a set of
regulations that addressed freight,
passenger, and tourist operations, and
thus, required FRA to provide certain
latitudes and restrictions that were not
completely compatible with every type
of operation covered by the proposal.
Consequently, many segments of the
industry adamantly objected to the
proposal. FRA believes that many of
these objections were due, at least in
part, to the complexity of the proposal
as well as to a misunderstanding of
exactly what was being proposed.

Since that time, as noted above, FRA
has instituted rulemakings to address
passenger and commuter operations and
equipment, two-way end-of-train
devices, and has developed a channel of
communication to address tourist and
excursion operational concerns. The
current proposal is focused solely on
freight and other non-passenger
operations. Furthermore, FRA is
limiting this proposal to the operation,
inspection, and maintenance of freight
power brake systems. Thus, unlike the
previous proposal, FRA will not, for the
most part, attempt to include provisions
related to the inspection and
maintenance of locomotive braking
systems or to the performance of other
mechanical inspections that are
currently addressed by other parts of the
regulations. Although FRA believes
these requirements are interrelated to
the inspection, testing, and maintenance
of freight power brakes, FRA believes
that they are adequately addressed in
other regulations and would only add to
the complexity of this proposal causing
confusion and misunderstanding by
members of the regulated community.
Furthermore, representatives of both rail
labor and rail management have
indicated that if a consensus proposal
could not be developed within the
RSAC process then FRA should proceed
unilaterally with developing a proposal
which tracks the current requirements,
and that FRA should strictly enforce
those requirements. Although FRA
believes that the current regulatory
scheme tends to create incentives to
“overlook’ or fail to conduct vigorous
inspections, FRA also believes that the
current regulatory scheme is an effective
and proven method of ensuring safety
and that many of the “‘negative
incentives” can be greatly reduced by
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strict and aggressive enforcement and
with moderate, although
comprehensive, revision of the
requirements. Consequently, the content
of this proposal is far less complex than
the previous proposal and more closely
tracks the current requirements related
to the inspection, testing, and
maintenance of the braking systems
used in freight operations.

This proposal is intended to be a
moderate revision of the current
requirements related to the inspection,
testing, and maintenance of the brake
equipment used freight operations.
These proposed changes are intended to
balance the concerns of rail labor and
management and would increase the
effectiveness of the regulation. Since the
passage of the Power or Train Brakes
Safety Appliance Act of 1958, which
required adoption of the AAR
recommended practices as regulatory
text, FRA has realized that
improvements in clarity are badly
needed. FRA believes that the current
regulations need to be reorganized and
updated, and that potential loopholes
created by the current language need to
be eliminated. Furthermore, FRA
believes that completely new
requirements are needed to address the
qualifications of those individuals
conducting brake inspections and tests.
FRA also proposes to codify the
statutory requirements related to the
movement of freight equipment with
defective or inoperative brakes. In
addition, this proposal codifies and
solidifies the maintenance requirements
related to the brake system and its
components and prevents unilateral
changes to these provisions by the very
party to which they apply.

This proposal also contains various
incentives to the railroads to encourage
the performance of quality brake
inspections, particularly at locations
where trains originate. These include
incentives to use qualified mechanical
forces to conduct brake system tests at
major terminals where long-distance
trains originate in order to move these
trains greater distances between brake
inspections than currently permitted.
Consequently, this proposal retains the

basic inspection intervals and
requirements contained in the current
regulations and preserves the useful
elements of the current system;
however, FRA believes that the
proposed additions, clarifications, and
modifications increase the safety,
effectiveness, and enforceability of the
regulations.

Discussion of Issues and General FRA
Conclusions

The following discussions are
grouped by major themes and primary
issues addressed not only in the Freight
Power Brake Working Group but also in
the 1994 NPRM issued on power brakes
and the oral and written comments
submitted in relation to that document.
In each of the major issue areas FRA has
attempted to discuss previous
proposals, the comments to those
proposals, the information developed by
the Working Group, and any proposals
or recommendations made by members
of the Working Group.

I. Accident/Incident History and
Defective Equipment

FRA considers many factors in
attempting to determine the relative
condition of the industry as it relates to
the safety of train power brake systems.
Two factors which figure prominently
in this determination are the number of
recent brake-related incidents and the
amount of defective brake equipment
recently discovered operating over the
railroad system, both of which provide
some indication as to the potential or
likelihood of future brake-related
incidents. For purposes of this
discussion, a brake-related incident is
one that was reported to FRA as being
caused by one of the following: brake
rigging down or dragging; air hose
uncoupled or burst; broken brake pipe
or connections; other brake components
damaged, worn, broken or disconnected;
brake valve malfunction (undesired
emergency); brake valve malfunction
(stuck brake); hand brake broken or
defective; hand brake linkage and/or
connections broken or defective. FRA
did not consider brake pipe obstruction-
related incidents because they were
fully considered at the time that FRA

TABLE 1.—BRAKE-RELATED INCIDENTS

promulgated the final rule relating to
the use of two-way end-of-train devices.

Table 1 below contains a compilation
of the relevant brake-related incidents
that have been reported to FRA over the
past 5 years. The totals for 1997 reflect
incidents through October 1997 and the
incident rate reflects train miles for
1996 (latest available). Both the number
of incidents and the number of train
miles for 1997 will in all probability be
higher when they are finalized. As the
table clearly indicates, there were
increases in both brake-related incidents
and the incident rate between 1994 and
1996. The incident rate remains fairly
low relative to other causes of
derailments and collisions. However, it
should be noted that the figures
presented in Table 1 most likely do not
accurately reflect the total number of
incidents that are potentially linked, in
some part, to brake-related causes and
do not provide a complete picture of the
costs associated with the identified
incidents. FRA obtains information on
most incidents directly from the
railroads which generally identify the
direct cause of an incident but may not
sufficiently identify all of the
contributory causes in a manner to
permit FRA to conclude that the brake
system played a part in the incident.
Thus, FRA believes that there may be
numerous incidents that occur in the
industry which are at least partially due
to brake-related problems, but which are
ultimately more closely linked to
human error or other mechanical
problems and thus, are reported to FRA
under those cause codes. Furthermore,
the damage costs noted in Table 1 for
the identified incidents are based on the
damage to railroad property or
equipment together with the costs of the
injuries or fatalities involved. Thus, the
damages presented fail to consider the
costs associated with such things as:
loss of lading; wreck clearance; track
delay; environmental clean-up; removal
of damaged equipment; evacuations; or
the impact on local traffic patterns.
Consequently, the railroad property
damages have been multiplied by a
factor of 1.5625 in an effort to capture
these non-reported damages.t

Rate per
Year ﬁléggee;tgf million rt)rain Injured Killed Damages 2
miles
15 0.024 0 0 $1,298,109
33 0.050 17 1 $2,440,347
43 0.064 2 0 $6,710,280
52 0.077 12 1 $10,534,903
29 0.043 1 0 $10,032,013

1AAR surveyed its members and reported that, on
average, these other costs constitute an additional
56.25 percent of the reported damages.
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TABLE 1.—BRAKE-RELATED INCIDENTS—Continued

Rate per
Year Number of million train Injured Killed Damages 2
accidents :
miles
TOAI .o 172 | e, 32 2 $31,015,653

A second factor that is considered by
FRA, to some extent, in determining the
relative condition of the industry in
regard to the safety of power brake
equipment is the percentage of
equipment found with defective brakes
during FRA inspections and special
projects. The percentage of equipment
with defective brakes was a contentious
subject within the RSAC Power Brake
Working Group. The problem of brake
defect data and how it is collected and
entered into the FRA database was
debated at length. The issue is
important for cost and benefit
estimation of proposals put forth by
labor and management and it is useful
to examine the problem in detail. Data
on brake defects is collected by FRA
inspectors as they do rail equipment
inspections. Defect data is also collected
for special projects under the Safety
Assurance and Compliance Program
(SACP). In neither instance is the data
collection procedure designed to be
suitable for use in statistical analysis of
brake defects.

In order to perform a statistically
valid analysis, either all cars and
locomotives must be inspected
(prohibitively expensive), or a
statistically valid sample must be
collected. For the sample to be valid for
the purpose of statistical analysis, the
sample must be randomly selected so
that it will represent the same
characteristics as the universe of data.
Random samples have several unique
characteristics. They are unbiased,
meaning that each unit has the same
chance of being selected. Random
samples are independent, or the
selection of one unit has no influence
on the selection of other units. Most
statistical methods depend on
independence and lack of bias. Without
a randomized sample design there can
be no dependable statistical analysis,
and no way to measure sampling error,
no matter how the data is modified.
Random sampling “‘statistically
guarantees’ the accuracy of the results.

The sampling method used for regular
FRA inspections is not random. It is
more of a combination between a

2|ncreased by 56.25% to reflect unreported
damages.

3Based on train miles for 1996 and accidents
through October, 1997.

judgement sample and an opportunity
sample. The opportunity sample
basically just takes the first sample
population that comes along, while the
judgement sample is based on “‘expert”
opinion. The sampling method used for
SACP inspections is also a judgement
sample, where FRA is focusing its
inspections on a specific safety concern.
This method is extremely prone to bias,
as FRA is typically investigating known
problem areas. Furthermore, some SACP
inspections are joint inspections with
labor. Consequently, it is unknown
whether the final reports reflect only
FRA defects, as many of the joint
inspections had both AAR and FRA
defects recorded.

Neither the regular FRA inspections
nor the SACP inspections were designed
for random data collection. Although
both are very useful to FRA, they were
not designed for this purpose and the
data should be used carefully. FRA
believes that data collected during
routine inspections is the most likely
data to accurately reflect the condition
of the fleet. However, both FRA
inspection data and SACP data lack any
measuring device, a defect is a defect
and no distinction is made between a
critical defect versus a minor defect.
Furthermore, there is no
correspondence between defects and
accidents (no estimated correlation
coefficients were statistically
significant). This does not mean that
defects cannot lead to collisions or
derailments as the lack of correlation
could easily be a result of non-random
sampling. Consequently, the data
collected both during routine FRA
inspections and under SACP cannot be
used as a proxy for data collected by
means of a random sample for the
purpose of statistical analysis. The
sample is not random, so no dependable
statistical analysis may be performed.

The defect ratios for brake and brake-
related defects from the FRA inspection
database are shown in Table 2 below.
The five-year average brake defect ratio
is 3.84 percent. SACP data (which
focuses on known problem areas)
indicates that brake defect ratios as high
as 35 percent have been found during
the course of some investigations. FRA
believes that the reality lies between the
two, and that it is more likely to
resemble the data collected during

routine FRA inspections as FRA
examines almost a %> million freight
cars and locomotives annually.
However, brake defects may be more
common than FRA inspection data
indicates and the SACP data in all
likelihood indicates that there are
localized areas of concern or that some
railroads have particular yards with
persistent problems. For purposes of the
cost/benefit analysis of this proposal
only, the brake defect ratio is assumed
to be the five-year average brake defect
ratio and rounding up to 4 percent. The
data indicates that a slight increase in
the percentage of cars with brake defects
has been reported by FRA during
routine inspections over the last five
years. Due to the limitations of the
available data, as discussed in detail
above, FRA is unable to determine
whether the defect ratio increase is the
result of increased non-compliance with
existing regulations or the result of
sampling bias.

TABLE 2.—BRAKE DEFECT RATIO

Ratio (de-
fective
equipment/
equipment
inspected)

Year

0.0336
0.0347
0.0369
0.0419

0.045
0.0384

Il. Inspection and Testing Requirements

As noted in the preceding
discussions, the issues related to the
inspection and testing of the brake
equipment on freight trains are some of
the most complex and sensitive issues
with which FRA deals on a daily basis.
A majority of the comments received
with regard to the 1994 NPRM on power
brakes issued in 1994 addressed the
intervals and methods for performing
the various proposed brake inspections
and tests. Furthermore, the primary
points of contention in the RSAC
Working Group discussions centered on
the performance of brake inspections
and tests. Consequently, any proposed
requirements related to the inspection
and testing of freight power brakes must
be viewed as the foundation on which
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the rest of the proposed requirements
are based.

A. Brake Inspections—General

The current regulations are primarily
designed around four different types of
brake system inspections, these include:
initial terminal; 1,000-mile;
intermediate terminal; and a brake pipe
continuity check. See 49 CFR 232.12
and 232.13. These brake system
inspections differ in complexity and
detail based on the location of the train
or on some event that affects the
composition of the train. Each of the
inspections detail specific actions that
are to be performed and identify the
items that are to be observed by the
person performing the inspection.

The initial terminal inspection
described in § 232.12(c)—(j) is intended
to be a comprehensive inspection of the
brake equipment primarily required to
be performed at the location where a
train is originally assembled. This
inspection requires the performance of a
leakage test and an in-depth inspection
of the brake equipment to ensure that it
is properly secure and does not bind or
foul. Piston travel must be checked
during these inspections and must be
adjusted to a specified length if found
not to be within a certain range of
movement. The brakes must also be
inspected to ensure that they apply and
release in response to a specified brake
pipe reduction and increase. FRA
recently issued enforcement guidance to
its field inspectors clarifying that both
sides of a car must be observed
sometime during the inspection process
in order to verify the condition of the
brake equipment as required when
performing an initial terminal
inspection.

The current regulations require
intermediate brake inspections at points
not more than 1,000 miles apart. These
inspections are far more limited than
the currently required initial terminal
inspections in that the railroad is
required only to determine that brake
pipe leakage is not excessive, the brakes
apply on each car, and the brake rigging
is secure and does not bind or foul. See
49 CFR 232.12(b). In the 1982 revisions
to the power brake rules, FRA extended
the distance between these inspections
from 500 miles to 1,000 miles.

The current regulations also mandate
the performance of an intermediate
terminal brake inspection on all cars
added to a train en route unless they
have been previously given an initial
terminal inspection. This inspection
requires the performance of a leakage
test and verification that the brakes on
each car added to the train and the rear
car of the train apply and release. See

49 CFR 232.13(d). Railroads are
permitted to use a gauge or device at the
rear of the train to verify changes in
brake pipe pressure in lieu of
performing the rear car application and
release. The current regulations also
require that cars that are added to a train
with only an intermediate terminal
brake inspection that have not
previously been provided an initial
terminal inspection must be so
inspected at the next location where
facilities are available for performing
such an inspection.

The current regulations also require
the performance of a brake pipe
continuity test whenever minor changes
to a train consist occur. This inspection
requires that a brake pipe reduction be
made and verification that the brakes on
the rear car apply and release. Railroads
are permitted to use a gauge or device
at the rear of the train to verify changes
in brake pipe pressure in lieu of visually
verifying the rear car application and
release. This inspection is to be
performed when locomotive or caboose
is changed, when a one or more
consecutive cars are removed from the
train, and when previously tested cars
are added to a train.

In the 1994 power brake NPRM issued
in 1994, FRA proposed a power brake
inspection scheme in which various
stated factors determined the distance
that a freight train would be allowed to
travel without additional inspection.
See 59 FR 47732-47736. These factors
included: the qualifications of the
employee performing the initial
terminal brake inspection; the extent of
performance of supervisory spot checks
of maintenance and inspection activity;
the presence or absence of a single car
test program on the railroad; the power
brake defect ratio on outbound trains for
the railroad; and the type of equipment
used and installed on the train. Based
on the conditions that were satisfied by
the railroad, a train would be allowed to
travel anywhere between 500 and 3,500
miles from the point of initial terminal
without additional power brake tests or
inspections. Thus, FRA proposed the
elimination of the 1,000-mile inspection
and replaced it with a sliding-scale
performance-based inspection system.
The inspection scheme proposed in the
1994 NPRM was an attempt to balance
the competing views of rail
management, which contended that
trains can travel up to 5,000 miles
between inspections, and rail labor,
which contended that a 500 mile limit
should be mandated as railroads are not
living up to a commitment made in
1982 to perform quality initial terminal
inspections. See 59 FR 47692-47693.

As noted above, railroad
representatives and shippers of goods by
rail vehemently opposed the 1994
NPRM. Many of these commenters
objected to the possibility that most
trains would be reduced to 500 miles
between brake inspections and that the
incentives for moving extended
distances were unobtainable. They
claimed that the brake inspection
scheme contained in the 1994 NPRM
would increase not only operational and
delivery costs but would also
substantially increase delivery times.
These commenters believed that the
1994 NPRM failed to recognize the
industry’s improving safety record.
Many railroad representatives also
objected to the use of power brake
defect ratios as a benchmark for
determining the distances trains may
travel between brake inspections. These
commenters believed that defect ratios
were an inappropriate performance
standard in that it was too subjective
and included items that were not related
to the safe operation of a train. Several
railroads also commented that the
potential for being reduced to 500 miles
between brake inspections based on
defect ratios each quarter would require
railroads to maintain facilities every 500
miles in order to be prepared for a
reduction in distance.

Rail labor representatives also
objected to the brake inspection scheme
proposed in the 1994 NPRM. The
primary objections these commenters
raised involved the ability of railroads
to continue to use train crews to
conduct initial terminal brake
inspections and the ability to move
trains in excess of 1,000 miles between
brake inspections. Most of these
commenters believed that train crew
personnel are not sufficiently trained to
adequately perform initial terminal
brake inspections. Several labor
representatives also objected to the
movement of a freight train beyond
1,000 miles without an additional
inspection of the brake equipment. This
objection was primarily based on their
view that railroads have failed to abide
by the commitment made in 1982, when
the distance between such inspections
was increased from 500 miles to 1,000
miles, that complete and perfect initial
terminal inspections would be
performed. These commenters also
contended that the incentives proposed
for permitting trains to travel extended
distances were unenforceable and
would result in extended movements of
trains with no appreciable increase in
the safety of those trains.

In light of these objections, FRA held
the 1994 NPRM in abeyance and
requested that alternative approaches be



48300

Federal Register/Vol. 63, No. 174/Wednesday, September 9, 1998/Proposed Rules

submitted by interested parties. The
AAR and its member railroads
submitted an alternative performance
standard approach based on
mechanically-caused accidents per
million train miles (APMTM). AAR’s
approach required various types of
brake inspections to be performed based
on the mileage the train will travel, and
based on the railroad’s performance
versus the established foundation
APMTM, the railroad could potentially
move trains up to 3,600 miles with
fewer inspection requirements. AAR’s
proposal also addressed certain
maintenance requirements and
permitted maintenance levels to be
determined based on the accident level
of the industry as a whole. In addition,
the proposal permitted trains to depart
initial terminals with 95 percent
operative brakes and in some instances
less than 95 percent operative brakes.
The proposal also set limits on the
enforcement actions that FRA could
initiate based on a railroad’s poor
performance.

Several labor representatives strongly
objected to AAR’s alternative proposal
claiming that the proposal was merely
self-regulation disguised as a
performance standard. These
commenters contended that AAR’s
proposal provided railroads the ability
to continue to manipulate data and
statistics in order to reduce their safety
and regulatory responsibilities. The BRC
submitted substantial comments to
FRA’s 1994 NPRM as an alternative
approach. The BRC’s submission
suggested that many of the proposed
provisions were insufficient to ensure
adequate compliance by the railroads.
Consequently, the BRC made numerous
recommendations for strengthening
certain provisions contained in the
NPRM and included: more stringent
requirements regarding the inspection of
trains; additional limitations on trains
permitted to travel greater than 1,000
miles between brake inspections;
enhanced documentation of all
inspections performed by the railroad;
and further limitations on the
inspection abilities of train crew
members.

At the time that alternative proposals
were being submitted and reviewed,
FRA was in the process of establishing
RSAC. FRA believed that RSAC might
be a good forum for addressing the
issues and developing recommendations
for revising the regulations governing
power brake systems for freight
equipment. Therefore, on April 1-2,
1996, the RSAC officially accepted the
task of assisting FRA in development of
revisions to the regulations governing
power brake systems for freight

equipment. See 61 FR 29164. As noted
above, the RSAC Working Group met on
numerous occasions to discuss various
issues and proposals related to the
inspection, testing and maintenance of
freight power brake systems. As the
meetings progressed it became clear that
most of the issues being discussed by
the Working Group were contingent on
the outcome of the requirements related
to the inspection and testing of the
braking systems. Consequently, the
Working Group created several smaller
task forces composed of representatives
of both rail labor and rail management
to attempt to resolve these core issues.

On several occasions it appeared as
though these smaller task forces might
reach resolution of at least a large
portion of the inspection and testing
issues; however, after the individuals
involved in these meetings presented
proposals based on the discussions of
the smaller group it appeared that either
there was no agreement within the task
force, the parties did not understand
what was agreed to, or the parties
disagreed as to whether an agreement
was actually reached. Representatives of
both rail management and rail labor
submitted numerous proposals related
to the inspection and testing of brake
equipment. Many of the proposals were
revisions or amendments to previous
proposals based on the discussions of
the Working Group at that time. Rather
than attempt to reiterate the various
proposals submitted by management
and labor representatives, this
document will attempt to outline the
major provisions and discuss the
similarities and differences of the
various proposals in order to delineate
the general positions of the parties
involved. In order to facilitate this
discussion, the proposals will generally
be grouped as either a management
proposal or a labor proposal. It should
be noted that the items outlined below
were developed over the period of a
year, were developed as part of a series
of intense negotiation sessions, were
generally presented as part of a package
by various parties with all of the
requirements of the package necessary
for agreement, or were presented in
order to facilitate additional discussion
of the group.

The proposals of both management
and labor representatives addressed the
need to have brake and other
mechanical inspections performed by
qualified inspectors. The proposals
mandated that if certain inspections
were performed in a specified manner
by highly qualified inspectors then
those trains could be moved either
extended distances between brake
inspections or with a certain minimum

percentage of the brakes inoperative or
both. However, the parties differed on
what constitutes a qualified inspector.
This issue became the key issue to
resolving any of the other issues being
debated within the Working Group. Rail
management proposed the use of the
term “mechanically qualified
personnel’”” (MQP) to describe those
individuals they would consider highly
qualified inspectors. It was unclear from
the railroads’ proposals exactly who
could be designated as MQP and the
extent of the knowledge or training that
would be required to designate a person
as MQP. It appeared that even train
crew personnel could qualify as MQPs
under certain circumstances. Labor
representatives refused to accept any
definition of MQP that would permit
train crew members to meet the
designation. These representatives were
adamant that only carmen or
individuals similarly trained and
experienced were qualified to perform
the quality brake and mechanical
inspections contained in the proposals
except in limited circumstances. At a
minimum, labor representatives sought
to have the railroads commit to using
carmen or individuals similarly trained
and experienced to perform the majority
of the proposed inspections and tests.
The railroads refused to agree to such a
commitment. Railroad representatives
objected to the designation of the
carman craft in the rule text based on
their belief that the discussion of such
designation would violate existing
collective bargaining agreements. Labor
representatives disagreed that such
discussion was a violation of any
collective bargaining agreements. Due to
the nature of these objections, several
members of the Working Group believed
they were unable to continue
deliberations which led to an
adjournment of the Working Group.
Consequently, the Working Group was
unable to resolve the issue of what
qualifications a person must possess in
order to adequately perform brake
system inspections and tests.

Both labor and management
representatives proposed to limit the
movement of trains inspected by train
crews to at least 500 miles. The
railroads proposed that trains inspected
by train crews would be required to be
inspected by an MQP within 500 miles
of the train’s departure. It should be
noted that the railroads’ proposal of this
requirement was part of a package that
permitted certain trains inspected by
MQPs to travel to destination without
additional inspection and that permitted
all trains to be operated out of initial
terminals and elsewhere with only 95
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percent operative brakes. The railroads
contended that the only way to
economically justify a return to a 500-
mile inspection would be to permit
trains to move extended distances and
to relax the requirements pertaining to
the movement of defective equipment.

Rail labor proposed that trains
inspected by train crews be permitted to
move only to the next yard, repair point,
or crew change point not to exceed 500
miles where it would be inspected by
carmen. This proposal permitted train
crews to perform a “cursory’ brake and
mechanical inspection at the initial
terminal. Labor representatives
contended that train crews are not
properly trained and do not possess the
experience to adequately perform the
initial terminal brake test and
mechanical inspections required by the
current regulations. These parties also
contend that when the regulations were
revised in 1982 to permit trains to travel
1,000 miles between brake inspections
the carriers committed to perform
quality initial terminal brake
inspections, which they contend has not
occurred and will not occur if train
crews are permitted to perform initial
terminal brake inspections.
Consequently, the labor representatives
contended that their proposal was an
attempt to hold the railroads to their
1982 commitment while permitting
properly qualified train crews to
perform the inspections they are capable
of performing.

The proposals of both rail labor and
rail management also contained
provisions regarding the performance of
a 1,000-mile brake and mechanical
inspection. The railroads proposed that
all trains would receive a brake and
mechanical inspection at 1,000 mile
intervals performed by MQPs. However,
the railroads’ proposal also permitted
certain trains that are inspected by
MQPs at the initial terminal and which
depart those locations with 100 percent
operative brakes to travel to destination
without additional inspection if labor
jointly agreed to such operations.
Labor’s proposal required the
performance of brake and mechanical
inspections on every train at intervals of
every 1,000 miles regardless of the
quality of the previous inspections.
Labor’s proposal permitted the
movement of a train beyond 1,000 miles
without inspection only through the
filing of a joint labor/management
waiver petition pursuant to a proposed
waiver process.

The proposals of both rail
management and rail labor attempted to
provide benefits to a railroad that
conducted inbound brake and
mechanical inspections. The railroads’

proposals contained requirements for
the performance of inbound brake and
mechanical inspections by MQPs. The
carriers proposed the requirements as an
alternative to the complete inspection of
the train when it is assembled and
outbound. All cars found during the
inbound inspection with cut-out or
defective brakes were to be removed
from the train and given a repair track
air brake test. In addition, all cars found
with mechanical or safety appliance
defects were to be repaired or switched
out of the train. The railroads’ proposals
permitted trains to depart these
locations with only 95 percent operative
brakes. The railroads’ proposals did not
require the performance of inbound
inspections but were intended to
alleviate some of the inspection
requirements on outbound trains since
they were performed inbound.

Rail labor’s proposals also included
provisions for the performance of
inbound brake and mechanical
inspections. Labor proposed that these
inspections must be performed by
carmen. The basic requirements
regarding the treatment of defective
equipment were similar to those
proposed by the railroads. Labor’s
proposal also contained provisions
requiring dynamic brakes, event
recorders, and two-way EOTSs. Labor
representatives attempted to provide an
incentive to railroads that perform
inbound brake and mechanical
inspections by permitting railroads to
depart with only 95 percent operative
brakes from locations where these
inbound inspections are performed. If a
railroad performed all of the inspections
on the outbound trains, however, then
labor’s proposal required 100 percent
operative brakes from those locations.

Both the labor and management
proposals also addressed the method by
which the various proposed inspections
were to be performed. Railroad
representatives proposed that
mechanical inspections be conducted
on both sides of each car where
physically possible. These proposals
also indicated that brake inspections
could be conducted on one side of the
cars during the set and one side during
the release with a roll-by option if the
design of the car permits the observation
of the application and release from one
side of the car. However, the proposals
do not require a mechanical inspection
at 1,000-mile brake inspections and fail
to specify exactly how the brakes are to
be observed during this inspection.
Thus, the railroads’ position regarding
the precise method of performing a
brake inspection when not combined
with a mechanical inspection is
somewhat unclear. The railroads also

proposed that piston travel be observed
on each car during every brake
inspection except a continuity check,
thereby mandating that inspectors cross
over the cars if necessary to view the
piston travel.

Rail labor representatives proposed
detailed requirements relating to the
methods for performing a proper brake
inspection. These individuals proposed
that both sides of a train must be walked
during both the application and release
of the brakes. These representatives
believed that the only way to view all
of the equipment necessary to conduct
a proper brake inspection is by walking
the train. Labor’s proposal did permit
trains that receive a mechanical
inspection pursuant to Part 215 by a
carman to have its brakes inspected by
a walking inspection of one side of the
train with the option to use a vehicle on
the other side during the application of
the brakes. Such trains also had the
option to use a vehicle or perform a roll-
by inspection on both sides of the train
to observe the release of the brakes.
Labor’s proposals also permitted carriers
to conduct an inspection of the
application of the brakes and its
component parts from one side of the
train and the release of the brakes from
the other side of the train if the carrier
could effectively demonstrate that the
design of the cars is such to permit the
brake application, brake release, and
component parts to be observed from
one side of the train.

The proposals of both rail
management and rail labor also
addressed the inspection of cycle trains
(i.e., trains that operate in a continuous
cycle between two points, that remain
intact, and that generally consist of cars
of the same mechanical type). Both
proposals required that cycle trains
receive a mechanical and initial
terminal brake inspection based on the
distance the train has traveled. The
railroads’ proposal would require these
inspections at 1,000 mile intervals.
Whereas, the labor proposal required
the inspections once every cycle for
trains traveling between 500 and 1,000
miles between origination and
destination, and once every other cycle
for trains traveling less than 500
between origination and destination.

FRA Conclusions. Based on
consideration of the information and
proposals outlined above as well as its
experience in the enforcement of the
current power brake regulations, FRA
believes that the alternative proposals
submitted in response to the 1994
NPRM, as well as the proposals
developed as part of the RSAC process,
are not viable models upon which a
revision of the freight power brake
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requirements can be based. The
alternative approach submitted by AAR
in response to the 1994 NPRM contains
a performance standard based upon the
number of mechanically-caused
incidents per million train miles. FRA
does not believe this is an appropriate
standard on which to base the frequency
of brake inspection and maintenance
requirements. Such a standard is based
on the occurrence of incidents rather
than on a factor which could measure a
railroad’s performance prior to an
accident occurring and thus, prevent
incidents before they happen. In
addition, the applicability of the
standard to the entire industry would be
difficult to calculate on a railroad-by-
railroad basis, especially due to the
large number of short line railroads
currently operating in the country. The
proposed performance standard is also
very subjective as many incidents are
due to a variety of causes only part of
which may be a mechanical or brake
related cause. Thus, identifying what
actually constitutes a mechanically-
caused incident would be very difficult,
if not impossible in some
circumstances. Furthermore, as the
calculation of the performance standard
would be based on incident information
submitted to FRA by the railroad’s
themselves, the potential for data
manipulation would exist which could
cast doubt on the validity and accuracy
of the performance standard.

The AAR’s alternative proposal also
seriously limited FRA'’s ability to take
necessary enforcement actions until a
railroad’s non-compliance resulted in a
substantial increase in mechanically-
caused incidents. In addition, the
restrictions imposed on a railroad with
poor performance would have permitted
the railroad to operate under more
lenient inspection requirements than
the current power brake regulations.
The proposal also permitted the
operation of trains out of initial
terminals with only 95 percent
operative brakes and thus, would
potentially permit cars with inoperative
brakes to be moved past locations where
the necessary repairs could be
performed which would be contrary to
the statutory provisions related to the
movement of cars with defective brakes
contained at 49 U.S.C. 20303.
Consequently, FRA believes that the
alternative approach submitted by the
AAR in response to the 1994 NPRM is
based on a very subjective performance
standard, would be extremely difficult
to enforce, is contrary to certain
statutory requirements, and most likely
would not achieve the same level of
safety as the current regulations.

Although the proposals submitted by
both rail labor and rail management
during the discussions of the RSAC
Working Group meetings contain
elements which FRA believes would
increase the safety of railroad
operations, both proposals also contain
elements that cannot be sustained on
either a safety, economic, or legal basis.
As noted in the discussion above, the
proposals submitted by both labor and
management were presented as
packages. The parties made clear that
the various elements contained in the
proposals could not be isolated and be
acceptable, they had to be considered in
conjunction with all of the elements
contained in the proposals. Therefore,
FRA is reluctant to use any of the
proposals submitted during the RSAC
process as a basis for any revision of the
power brake regulations. Furthermore,
representatives of both labor and
management indicated that if they could
not reach agreement on the revision of
the power brake regulations, then any
revision contemplated by FRA should
track the current inspection
requirements and intervals.

Both proposals contained
requirements restricting the movement
of trains inspected by train crews to no
more than 500 miles before the train
would be reinspected by more highly
qualified inspectors. However, railroad
representatives stressed that their
acceptance of a return to a 500 mile
brake inspection was conditioned on
and could only be economically
justified if the railroads were provided
the ability to move some trains to
destination (i.e. 2,000 miles or more) as
well as flexibility in the movement of
defective equipment, both of which
were included in their proposal.
Whereas, labor representatives stated
that the acceptance of permitting train
crews to perform any inspections was
conditioned on a commitment by the
railroads to ensure that all other
inspections would be performed by
carmen or similarly trained personnel
and that the current 1,000 mile interval
between inspections be retained unless
labor and management jointly agreed to
an extension. Labor’s proposal also
would have permitted a “‘cursory”
inspection to be performed by train
crews at initial terminals in order to
reduce the burden on railroads if a 500
mile inspection were adopted.
Consequently, although both proposals
contained a 500-mile restriction on
trains inspected by train crews, both
proposals also contained various other
restrictions or conditions that were part
of the 500-mile restriction that were

very different and in FRA’s view are
irreconcilable.

Although FRA believes that a 500-
mile inspection interval would most
likely increase the safety on today’s
railroads, FRA does not believe that the
return to a 500-mile interval is the most
efficient or most cost-effective method
of achieving the desired result, as
discussed below in more detail. In
FRA'’s view, many of the items proposed
by the parties in order to make a 500-
mile inspection interval a viable
approach would have the potential for
increasing the safety risks that already
exist. For example, FRA is not currently
willing to permit trains to travel
extended distances without strict
operational conditions being imposed
and without a means to obtain
information on the condition of such
trains at the time they arrive at
destination. Furthermore, FRA is
concerned that any safety gains acquired
from a 500-mile inspection interval
would be negated by other provisions
contained in the various proposals such
as allowing the extended movement of
defective equipment or the performance
of ““cursory” inspections by train crews
at initial terminals.

As noted above, both proposals also
contained provisions extending some
flexibility in the movement of defective
brake equipment. The railroads’
proposal permitted the movement of
any train with only 95 percent operative
brakes and permitted the defective cars
to be hauled as far as destination.
Although the labor proposal limited the
locations and trains where defective
equipment could be hauled, the
proposal did permit defective
equipment to be hauled out of initial
terminals and to destination if certain
stringent inspection practices were
implement by the railroad. Currently, 49
U.S.C. 20303 permits equipment with
defective brakes to be moved only if the
movement is necessary for conducting
repairs and limits such movement to the
nearest location where the necessary
repairs can be effectuated. Therefore,
both of the proposals were based, in
part, on provisions designed to provide
incentives to perform heightened
inspections that are contrary to the
statutory requirements regarding the
movement of equipment with defective
safety appliances. At the time these
proposals were discussed by the
members of the Working Group it was
agreed that if a consensus could be
achieved, then representatives of all
parties involved would petition
Congress in an attempt to change the
current statutory requirements. As no
consensus was reached, FRA is bound
by the statutory requirements regarding
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the movement of defective equipment
and will not propose any requirements
that are not in accordance with those
provisions. (See discussion below titled
“Movement of Defective Equipment.”)

In 1982, when FRA extended the 500-
mile inspection interval to 1,000 miles,
FRA intended that quality initial
terminal brake inspections would be
performed by the railroads. FRA feels
that railroads have not conducted the
excellent initial terminal inspections
that were contemplated in 1982.
Furthermore, contrary to the railroads’
contention, FRA feels that many initial
terminal brake inspections are being
performed by individuals who are not
sufficiently qualified or trained. FRA
recognizes that since 1982 new
technology and improved equipment
have been developed that allow trains to
operate for longer distances with fewer
defects. However, the key to achieving
this improved capability is to ensure the
proper operation and condition of the
equipment at the location where the
train is initially assembled.

Although FRA agrees that many of the
initial terminal inspections conducted
by train crews are not of the quality
anticipated in 1982 when the inspection
interval was increased from 500 miles to
1,000 miles, FRA believes that properly
trained and qualified train crew
personnel could perform certain brake
inspections and some have been
performing such inspections for several
years. FRA believes that a reversion to
a 500 mile restriction on trains
inspected by train crews does not
adequately address the concerns
regarding the safety of these trains and
would impose an economic burden on
the railroads that cannot be justified.
Two of the major factors in ensuring the
quality of brake inspections is the
proper training of the persons
performing the inspections and
adequate enforcement of the
requirements. Therefore, FRA believes
that the current 1,000 mile inspection
interval should be retained but intends
to propose general training requirements
for persons conducting brake
inspections. These proposed training
requirements will include general
provisions requiring both classroom and
“hands-on” training, general testing
requirements, and annual refresher
training provisions. FRA is also
proposing to require that various
training records be maintained by the
railroads in order for FRA to determine
the basis for a railroad’s determination
that a particular person is considered
qualified to perform a brake inspection,
test, or repair. FRA believes these
general training and recordkeeping
requirements will provide some

assurances that qualified people are
conducting the required brake system
inspections and tests.

FRA also intends to enhance and
increase its enforcement activities with
regard to the performance of the brake
inspections and tests proposed in this
NPRM, particularly those performed by
train crews. FRA intends to make a
concerted effort to focus on the
qualifications of train crew members
and will strictly scrutinize the method
and length of time spent by these
individuals in the performance of the
required inspections. This may involve
the review of event recorder tapes to
ensure that a sufficient amount of time
was afforded for conducting a proper
inspection of the brake system. FRA will
also focus its inspection activities to
ensure that train crews are provided the
proper equipment necessary to perform
many of the required inspection.

In addition to focusing its
enforcement and to aid in that initiative,
FRA proposes to clarify, update, and
modify the current inspection
requirements in order to close what are
perceived to be existing loopholes and
to incorporate what FRA believes to be
the best practices currently existing in
the industry while updating the
requirements to recognize existing
technology. FRA believes, and many
representatives of rail labor and
management agree, that the current
inspection requirements are very good
for the most part and are sufficient to
ensure a high level of safety, but that
they need to be strictly enforced,
clarified, and updated to recognize
existing and new technology. Therefore,
FRA does not propose an extensive
revision of the basic brake inspection
intervals or requirements. Rather, FRA
proposes a moderate revision of the
requirements, with the intent of
tightening, expanding, or clarifying
those inspection or testing requirements
which have created enforcement
problems or inconsistencies in the past.
FRA intends to recognize some of the
technological improvements made in
the industry such as the use of two-way
EOTSs during the brake tests and use of
the air flow method of qualifying train
air brake systems. FRA also recognizes
that some trains are capable of moving
extended distances between inspections
provided that comprehensive
inspections are performed at the
locations where the trains are
originated. (See discussion below titled
“Extended Haul Trains.”)

In order to clarify the requirements
regarding where and when various
brake inspections and tests must be
performed, FRA proposes to modify the
terminology related to the power brake

inspection and testing requirements
contained in the current regulations,
which is generally based on the
locations where the inspections and
tests are performed (i.e., initial terminal,
intermediate locations). Instead, FRA
proposes to identify various classes of
inspections based on the duties and
type of inspection required, such as:
Class I; Class IA; and Class Il. This is
similar to the approach taken by FRA in
the 1994 NPRM and in the proposed
rulemaking on passenger equipment
safety standards. See 59 FR 47736—40.
FRA believes that this type of
classification system will avoid some of
the confusion that currently arises
regarding when and where a certain
brake inspection must be performed.

Currently, the brake system
inspection and testing requirements are
interspersed within §232.12 and
§232.13 and are not clearly delineated.
Therefore, FRA believes that
reorganizing the major types of brake
inspections currently contained in the
regulations into separate and distinct
sections will provide the regulated
community with a better understanding
as to when and where each inspection
or test is required. Although FRA
proposes a change in the terminology
used to describe the various power
brake inspections and tests, the
requirements of these inspections and
tests will mirror the current
requirements and are not intended to
change or modify any of the voluminous
case law that has been developed over
the years regarding the inspections.
Consequently, FRA proposes four major
types of brake inspections to be
performed by freight railroads some
time during the operation of the
equipment. FRA proposes the terms
“Class I,” ““Class IA,” “Class Il,” and
“*Class III"” to identify the four major
types of brake inspections required by
this proposal.

The proposed Class | brake test
generally contains the requirements
currently contained in §232.12 (a) and
(c)—(h). These requirements have been
reorganized to clearly delineate when
and how the inspection is to be
performed based on current
interpretations and comments received
since the 1994 NPRM. The requirements
have also been modified to require
written notification that the test was
performed and that this notification be
retained in the train until it reaches
destination. The proposed revisions also
acknowledge the use of the air flow
method for qualifying train brake
systems and permits the use of end-of-
train devices in the performance of the
test. The proposal also provides some
latitude to trains received in interchange
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that have a pre-tested car or solid block
of cars added at the interchange point or
that are moved less than 20 miles after
being received in interchange based on
the relative safety of permitting these
types of trains to continue without the
performance of a comprehensive Class |
brake test.

The proposed Class IA brake test
clarifies the requirements for performing
1,000-mile brake inspections currently
contained in §232.12(b). The proposal
makes clear that the most restrictive car
or block of cars in the train determines
when this inspection must occur on the
entire train. FRA also proposes to
require that railroads designate the
locations where these inspections will
be conducted and does not permit a
change in those designations without
30-day notice or the occurrence of an
emergency situation. The proposed
Class Il and Class Il brake tests
essentially clarify the intermediate
terminal inspection requirements
currently contained in §232.13(c) and
(d) regarding the performance of brake
system inspections when cars are added
en route or when the train consist is
slightly altered en route.

In addition to the modifications and
clarifications proposed with regard to
the four major types of brake system
inspections, FRA also proposes to
retain, with clarification and
elaboration, the basic inspection
requirements related to transfer trains
currently contained at § 232.13(e) as
well as the requirements for performing
brake system inspections using yard air
sources currently contained at
§232.12(i). FRA also proposes to retain
the requirements related to the
inspection and testing of locomotives
when used in double heading and
helper service currently contained at
§232.15. FRA proposes some additional
inspection requirements of locomotives
when used in helper service or when
used in distributed power operations to
ensure the proper functioning of the
brakes on these locomotives as these
types of inspections are not adequately
addressed in the current regulation.
Furthermore, FRA does recognize in this
proposal that trains, if properly
inspected, can safely travel greater than
1,000 miles between brake inspections.
(See discussion below titled ‘“Extended
Haul Trains.”)

B. Extended Haul Trains

In the 1994 NPRM, FRA recognized
that since 1982 new technology and
improved equipment have been
developed that allow trains to operate
for longer distances with fewer defects.
However, FRA further acknowledged
that the key to achieving this improved

capability is to ensure the proper
operation and condition of the
equipment, and that the best way of
ensuring the proper operation and
condition of equipment is to perform
quality initial terminal brake
inspections and to conduct proper
equipment maintenance. Therefore, in
1994 FRA proposed a sliding-scale
approach that based the allowable
distance a train may travel between
brake inspections on a variety of factors
and based on the conditions that were
satisfied by the railroad. Consequently,
a train would be allowed to travel
anywhere between 500 and 3,500 miles
from the point of initial terminal
without additional power brake tests or
inspections. See 59 FR 47735.

As noted in the previous discussion,
the AAR submitted an alternative
proposal which would have permitted
some trains to travel as far as 3,600
miles between brake inspections.
Whereas, the BRC and other labor
representatives objected to any
movement beyond 1,000 miles based on
the railroads’ commitment to perform
quality initial terminal inspections in
1982, which they claim has not
happened. However, the proposals
submitted by both rail labor and rail
management during the RSAC Working
Group deliberations provided
provisions for the potential movement
of trains greater than 1,000 miles
between brake and mechanical
inspections. (A detailed synopsis of
these proposals is contained in the
preceding discussion and will not be
reiterated). Admittedly, the proposals
differed greatly regarding exactly which
trains would be permitted the extended
movements and the process by which
such movements would be sanctified by
FRA. However, all of the proposals
stressed the necessity that any train
permitted to travel longer distances
between brake inspections would be
required to be thoroughly inspected by
highly qualified inspectors at its point
of origin or early in the life of the train.
Consequently, it is clear from the
submitted proposals and the
presentations made at the time they
were presented that virtually every
member of the industry acknowledges
that the key to permitting trains to move
extended distances lies in the quality of
the inspection the train receives at or
near the beginning of its journey.

FRA Conclusions. FRA continues to
believe that if a train is properly and
thoroughly inspected, with as many
defective conditions being eliminated as
possible, that the train is capable of
traveling well over 1,000 miles between
brake inspections. By this, FRA
contends that not only must the brake

system be in quality condition but that
the mechanical components of the
equipment must be in equally prime
condition. As the distance a train is
allowed to travel increases, the
mechanical condition of the equipment
is a key factor in ensuring the proper
and safe operation of the train brake
system throughout the entire trip. FRA
also continues to believe that the best
place to ensure the proper conduct of
these inspections and to ensure that the
train’s brake system and mechanical
components are in the best condition
possible is at a train’s point of origin
(initial terminal).

In 1994, FRA proposed a set of
requirements that must be met by a
railroad in order to move a train up to
1,500 miles without performing
additional brake inspections. The
requirements included such things as
low defect ratios, maintenance
programs, and the performance of
quality brake and mechanical
inspections at a train’s point of origin.
FRA agrees with several commenters
that some of the proposed requirements
were overly burdensome and were
partially predicated on potentially
subjective standards. However, FRA
continues to believe that many of the
inspection requirements and movement
restrictions proposed in 1994 are valid
conditions that must be met in order to
permit the extended movement of
trains. These include: the performance
of a quality in-depth brake inspection by
a highly qualified inspector; the
performance of a quality mechanical
inspection by a person qualified under
49 CFR 215.11; and a restriction on the
number of set-outs and pick-ups
occurring en route. FRA also believes
these trains must be closely monitored
to ensure that both the brake system and
mechanical components remain safely
intact throughout the train’s journey.

FRA proposes to permit certain
designated trains to move up to 1,500
miles between brake and mechanical
inspections provided the railroad meets
various inspection and monitoring
requirements, which FRA believes will
ensure the safe and proper operation of
these trains. As no trains are currently
permitted to travel in excess of 1,000
miles between inspections, FRA is not
willing to propose more than 1,500
miles between such inspections until
appropriate data is developed which
establishes that equipment moved under
the proposed criteria remains in proper
condition throughout the train’s trip.
FRA believes that the proposed
provision requiring the performance of
an inbound inspection at destination or
at 1,500 miles and the requirement that
carriers maintain records of all defective
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conditions discovered on these trains
create the bases for developing such
data. In order to ensure the accuracy of
the data as well as ensure the proper
and safe operation of these trains, FRA
also proposes that these trains have 100
percent operative brakes and contain no
cars with mechanical defects at their
points of origin and at the time of
departure from the 1,500 point, if
moving an additional 1,500 miles from
that location between brake inspections.
FRA further proposes that these trains
not conduct any pick-ups or set-outs en
route, except for the removal of
defective equipment, in order to
minimize the disruptions made to the
integrity of the train’s brake system and
reduce mechanical damage that may
occur during switching operations. In
addition, there is currently no reliable
tracking system available to FRA to
ensure that cars added to the train en
route have been inspected in accordance
with the proposed requirements.

As noted earlier in the discussion,
FRA believes that in order for a train to
be permitted to travel 1,500 miles
between inspections, the tr